IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Hart man Pl astics, Inc., :
Pl aintiff, : ClVIL ACTI ON
: NO. 97-CV-2679

V.

Star International LTD USA,
Def endant .

Star I nternational LTD USA, :
Pl ai ntiff, : ClVIL ACTI ON
: NO. 97-CV-2734
V.

Hart man Pl astics, Inc.,
Def endant .

Md ynn, J. Sept enber , 1998
VEMORANDUM CF DECI SI ON

Before the court is Star International LTD-USA's (“Star”)
post-trial notion to alter or anend the judgnent, or
alternatively, for a newtrial on damages. Hartman Pl astics,
Inc. (“Hartman”) opposes the notion. For the follow ng reasons,
Star’s nmotion will be deni ed.

| . BACKGROUND

Hartman is a manufacturer of foanboard |ocated in Chester
County, Pennsylvania. Star was Hartman' s excl usive distributor
of foanboard in the Mddle East. This dispute arises froma
witten Settlenment Agreenent, General Release, and Distribution
Agreenent ("the Agreenent”) reached between the parties on August

12, 1996. The Agreenent nmade Star the exclusive distributor of



Hart man foanboard in the Mddle East for three and a half years.
In that interval, Star had to order a specific nunber of Hartman
f oanmboard containers during a series of four specified tine
periods, beginning with a m ni nrum of ten containers between
August 15, 1996 and April 14, 1997.

On April 9 or 10, 1997, Star placed an order for the m ninmum
ten containers, its only order in the first period. Hartmn
refused to fill the order on the belief that it was not genuine
and Star would be unable to pay for the ten containers. Hartnman
then filed suit against Star claimng fraud in the inducenment of
t he Agreenent and breach of contract. Star counterclai ned
agai nst Hartman all egi ng breach of contract for refusing to fill
t he order.

Atrial was held from My 11 to 13, 1998, in which Hartnman
sought to prove that it was entitled to refuse performance of the
Agreenent and Star sought damages for lost profits on the sal e of
foanmboard for the entire three-and-a-half year Agreenent term A
jury returned a verdict by way of special interrogatories,
finding: (1) Hartman was not entitled to refuse performance of
the Agreenent on the ground of fraudul ent inducenent; (2) Hartman
was not entitled to refuse performance of the Agreenent on the
grounds that Star failed to exert its best efforts or act in good
faith in performng its part of the agreenent; (3) Hartman

breached the Agreenent with Star; and (4) Star should be awarded



$10, 000 in danmages for breach of the Agreenent.

On May 14, 1998, the court nolded the jury's verdict and
entered a civil judgnent in favor of Star and agai nst Hartman in
Cvil Action No. 96-CV-2679, and in favor of Star and agai nst
Hartman in the anobunt of $10,000 in Civil Action No. 97-CV-2734.

I'1. DI SCUSSI ON

Star seeks to alter or anmend the judgnent to enjoin Hartmn
fromrefusing to honor the Agreenent and to order that the end of
the termof the Agreenent be extended from February 15, 2000 to
March 15, 2001. |If Star is not awarded that injunctive relief,
it asks for a new trial on danages because the $10,000 jury award
was grossly insufficient and agai nst the wei ght of the evidence.

A. Injunctive Relief for Star

Star brings its notion to alter or anmend the judgnent under
Federal Rule of G vil Procedure 59(e). A Rule 59(e) notion is
appropriate “if the court in the original judgnent failed to give
relief on a certain claimon which it has found that the party is
entitled to relief.” 11 Charles AL Wight & Arthur R Mller,
Federal Practice & Procedure 8 2810.1 (1995). However, “[t]he
Rul e 59(e) notion nmay not be used to relitigate old matters, or
to raise argunents or present evidence that could have been
raised prior to entry of judgnent.” 1d. The grant of a Rule
59(e) nmotion rests within the sound discretion of the trial

court. Kiewit Eastern Co., Inc. v. L & R Const. Co., Inc., 44




F.3d 1194, 1204 (3d Gir. 1995).

A notion to alter or anend a judgnent nust be based on one
of three grounds: (1) an intervening change in controlling |aw
(2) the availability of new evidence not avail able previously; or
(3) the need to correct clear error of law or prevent nanifest

injustice. North River Ins. Co. v. G gna Reinsurance Co., 52

F.3d 1194, 1218 (3d Cr. 1995). Star has not asserted a change
in law, the discovery of new evidence, or a clear error of |aw
The court therefore presunes Star’s notion is intended to prevent
mani f est injustice.
1. Adequacy of Star’s Renedy at Law

Star essentially seeks specific performance of the Agreenent
to continue as Hartman’s exclusive distributor in the Mddle East
until March 15, 2001. It argues that its legal clains were
properly submtted to the jury, but that the court nust now
determne its clains for equitable relief.? Despite the fact
that the Agreenent made Star Hartman’s exclusive distributor in
the Mddle East until February 15, 2000, argues Star, the jury
only awarded $10,000 in damages. “Clearly, the jury did not
intend this award to reflect Star’s lost profits on sales

t hroughout the remaining termof the Agreenent. Rather, the jury

! In both its conplaint and counterclaim Star requested a
permanent injunction to prevent Hartman fromrefusing to fil
Star’s orders and fromviolating the terns of the Settl enent
Agreement. See Star Mdt. to Alter or Anrend J. at 2.
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obviously followed the Court’s instruction that it should award
damages for future lost profits only if they could be cal cul ated
Wi th reasonable certainty.” Star Mem of Law at 5-6. Star
clains that it is entitled to equitable relief because the jury’'s
verdi ct of $10,000 shows that Star has no adequate remedy at | aw.
Hart man responds that Star has al ready obtai ned an adequate
| egal renmedy, and that “Star has naintained the adequacy of its
| egal renmedy throughout this case.” Hartman Mem of Law at 8.
It points out: (1) Star argued that its danmages were not
specul ative in its opposition brief to Hartman’s notion for
partial summary judgnment on count | of Star’s conplaint, see
Hartman Mem of Law, Ex. E at 10, and (2) Star presented evidence
of its nonetary loss at trial and received an award fromthe
jury.
To obtain a permanent injunction, a plaintiff nmust prove he

or she | acks an adequate renedy at law. |International Union, UAW

v. Mack Trucks Inc., 820 F.2d 91, 95 (3d Cr. 1987). *“Were

courts of |aw cannot afford an adequate or commensurate renedy in
damages,” then legal renedies are inadequate. 11A Charles A
Wight & Arthur R MIller, Federal Practice & Procedure 8§ 2942

(1995).2 On May 27, 1997, the court denied Star's request for a

2 See also Bowen v. Massachusetts, 487 U. S. 879, 925 (1988)
(Scalia, J., dissenting) (adequate remedy exists and “specific
relief will be denied when danages are avail able and are
sufficient to nake the plaintiff whole”).
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prelimnary injunction which would have forced Hartman to sel
foanboard to Star, expressly finding that Star had an adequate
remedy at law. Notwithstanding the jury’'s $10,000 verdict, the
court still believes Star received an adequate | egal renedy at
trial in the form of danages.

Star interprets the $10,000 award to nmean that the jury
bel i eved cal cul ati ng damages over the entire life of the
Agreenment woul d be specul ative. That interpretation is
unwarranted. At trial, Star presented proof of its damages for
| ost profits over the entire life of the Agreenent. See May 12,
1998 Trial Tr., 2 PM Session at 62-63. During the Agreenent
period, Star was required to order a mninmmof 66 containers of
foanboard. Star presented evidence that it nade an average
profit of $5000 per container. |d. at 62. Therefore, Star
argued, at a minimm it would have earned $300,000 over the life
of the Agreenent.® My 13, 1998 Trial Tr. at 148. Star al so
clainmed that it would have sold 50 nore than the m ni num sal es
requi renent, totaling 116 containers during the Agreenent
period.* In closing, Star argued that “[u]nder the projection

that M. Hartman nade, if Star had been doing a good job,” it

3 It appears that counsel for Star nade a nmat hemati cal
error inits argument. 66 containers, at $5,000 profit per
contai ner, anmounts to $330, 000.

4 At $5,000 profit per container, Star’s earnings would
have been $580, 000 for 116 contai ners.
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coul d have sold 82 and a half containers during the Agreenent
term resulting in lost profits of $412,500. 1d. at 148-49.

The jury plainly rejected those argunents. The evi dence
showed that only two of Star’s ten orders during the first period
were firm meaning the custonmer would pay for themat the tine of
sale. See May 12, 1998 Trial Tr., AM Session at 14-18, 22, 91
95; see also May 12, 1998 Trial Tr., 2 PM Session at 21. The
ot her eight were nmade on the understanding that the custoner
woul d only pay for the foanboard he actually sold. My 12, 1998
Trial Tr., AM Session at 22-23. |In addition, Star’s |ack of
success in marketing Hartman foanboard during the first period
(see id. at 38-39, 80; May 11, 1998 Trial Tr. at 112) could well
have convinced the jury that Star woul d have been unsuccessful in
nmeeting the 66-container mninmmsales requirenent. In view of
t he evidence adduced at trial, the jury had a sufficient basis
for awardi ng $10,000 in damages for the entire life of the
Agr eenent .

In addition, Hartman is correct that Star did not establish
the elenents of equitable relief at trial. Star concedes that
“[t]he granting of equitable relief is a matter for the Court,
based on the findings rendered by the jury.” Star Mem of Law at
8. But the jury was never presented with a case for equitable
relief, and did not render a verdict addressing the el enents

whi ch support the issuance of a pernmanent injunction.



A prerequisite for permanent injunctive relief is a show ng
by the plaintiff that the court's exercise of equity jurisdiction

is proper. Roe v. (Qperation Rescue, 919 F.2d 857, 867 n.8 (3d

Cr. 1990). That is shown where: (1) the plaintiff has no
adequate legal renedy; (2) the threatened injury is real, not
i magi ned; and (3) no equitable defenses exist. |d.

In this case, Star has not shown it had no adequate | egal
renedy.® To determ ne the | egal adequacy of damages in a breach
of contract action, the court considers: "(a) the difficulty of
provi ng damages with reasonable certainty, (b) the difficulty of
procuring a suitable substitute performance by neans of noney
awar ded as danmages, and (c) the likelihood that an award of

damages could not be collected."” |Instant Air Freight Co. v. CF

Air Freight, Inc., 882 F.2d 797, 800, 801-02 (3d G r. 1989)

(citing Restatenent (Second) of Contracts 8 360 (1981)).

The damage renedy was adequate for Star under the first
criterion.® As noted above, Star presented the jury with clear
met hods for calculating the anount of its damages over the life

of the Agreenent. The jury’'s rejection of Star’s cal cul ati ons of

° Hartman has al so established that the equitabl e defense
of election of renedies precludes post-trial injunctive relief
for Star. See infra part II1.A 2.

6 Because there is no record evidence concerning the
difficulty of obtaining suitable substitute performance by nmeans
of noney damages, or the possibility that damages coul d not be
coll ected, the court does not consider those factors in
determ ning the adequacy of Star’s |egal renedy.
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its financial injury is immaterial to whether those damages were
provable with reasonable certainty. The anount of damages
clainmed by Star was provable. At trial, however, Star failed to
convince the jury of its appropriateness.
2. Election of Renedies

Star’s request for injunctive relief is also barred by the
doctrine of election of renedies.

I n Pennsyl vania, “[a]ln election of remedies includes the
del i berate and know ng resort to one of two inconsistent paths to

relief.” West Mddlesex Area Sch. Dist. v. Commpnweal th, Pa.

Labor Relations Bd., 423 A 2d 781, 783 (Pa. Comw. Ct. 1980).

“[T] he adopti on, by an unequivocal act, of one of two or nore
i nconsi stent renedial rights has the effect of precluding a

resort to others.” Wdgewod Diner, Inc. v. Good, 534 A 2d 537,

538 (Pa. Super. C. 1987) (quoting “El ection: Rescission or
Damages,” 40 A.L.R 4th 627, 630-31). “[T]o be inconsistent the
remedi es in question nmust be different neans of adjudicating the

sane issues.” West M ddl esex Area Sch. Dist., 423 A . 2d at 783-

84. A party nmakes a conclusive election or renedies which wll
bar later resort to an inconsistent renmedy when: (1) the party
knows his rights, (2) has carried his case to a conclusion, and
(3) has obtained a decision on the issues involved. Wdgewod
Diner, 534 A 2d at 539 (citing 25 Am Jur. 2d El ection of

Remedi es § 19).



In this case, damages for the entire Agreenent term and
specific performance are nerely different means of adjudicating
the sane issue, i.e., the affirmative relief due Star as a result
of Hartman’s breach of the Agreenent. As such, they are

i nconsi stent renedies.’ See Wst Mddlesex Area Sch. Dist., 423

A . 2d at 783-84. Renedi es are al so i nconsi stent when “a doubl e
recovery would result.” 25 Am Jur. 2d Election of Renedies § 17

(1996); see also Myshko v. Galanti, 309 A 2d 729, 731-32 (Pa.

1973) (disallow ng equity suit for recovery of business sold
where seller had al ready brought action at law to recover full
contract price for sale). The damage award Star received at

trial covered Hartman’s breach of the Agreenent® after Star

" Additionally, “[wlhile there is contrary authority, it
has been held that an action for damages upon breach of contract
and a suit for the specific performance of the contract are
i nconsi stent renedies. Therefore, an action for damages for
breach of contract may bar a later suit for specific performance
of the sane contract.” 25 Am Jur. 2d 8 24 (1996). 1In its
di scussi on of inconsistent renedies, the Restatenent of Contracts
takes the sane view. “the renedy of specific performance or an
injunction and that of damages for total breach of contract are
i nconsistent.” Restatenent (Second) of Contracts 8 378 cnt. d
(1981).

8 The jury interrogatories included two questions dealing
with Hartman’s breach of the Agreenent:

3. Do you find that Hartman Pl astics, Inc.,
breached its agreenent with Star
| nt ernati onal LTD- USA?

4. \What anount of danmages do you award to

Star International LTD USA for Hartman
Pl astics, Inc.’s breach of the Agreenent?
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request ed damages for the entire contract period. Star’s request
for specific performance would therefore give it the full benefit
of the Agreenent for which it has already recovered damages -- a
doubl e recovery.

Star points to the Restatenent (Second) of Contracts 8§ 378,
whi ch describes the doctrine of el ection anong renedi es as
requiring not only that the renedi es be inconsistent, but that
“the other party materially change[] his position in reliance on
the mani festation” of the choice of renedy. Restatenent (Second)
of Contracts 8§ 378 (1981). Because Hartman has not materially
changed its position as a result of Star’s decision to pursue
damages, Star argues the election of renedies doctrine does not
bar injunctive relief. This argunent fails for the sinple reason
t hat Pennsyl vani a has not adopted the second prong of the
Restatenent rule requiring a materi al change of position. The
Pennsyl vani a cases instead focus solely on the inconsistency of
the renedi es sought, and nmake no nention of material change in
position as having any bearing on the election of renedies

doctrine. See, e.qg., Boyle v. (dell, 605 A 2d 1260, 1265 (Pa.

Super. C. 1992); Smith v. Brink, 561 A 2d 1253, 1255 (Pa. Super.

Ct. 1989); Wedgewood Diner, Inc. v. Good, 534 A 2d 537, 538 (Pa.

Super. Ct. 1987); West M ddl esex Area Sch. Dist. v. Conmonwealth,

Jury Interrogatories Y1 3 & 4.
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Pa. Labor Relations Bd., 423 A 2d 781, 783 (Pa. Commw. Ct. 1980).

As a result, Star’s election to pursue danages for total
breach of the Agreenent bars post-trial injunctive relief.
B. New Trial on Danages
Star alternatively contends that the jury award was grossly
i nsufficient and agai nst the substantial weight of the evidence,
necessitating a new trial on damages under Rule 59(a).°
A Rule 59(a) notion for a newtrial is addressed to the

sound discretion of the trial court. Wagner v. Pennsylvania R

Co., 282 F.2d 392 (3d Cr. 1960). In review ng such a notion,
the court nmust view the evidence in the Iight nost favorable to

t he non-noving party. See Myer v. SEPTA, Cv. A No. 89-7836

1991 W 111092, at *2 (E.D. Pa. June 17, 1991) (citing Russell wv.

Monongahel a Rai lway Co., 159 F. Supp. 650, 655 (WD. Pa.), aff'd,

262 F.2d 349 (3d Cr. 1958)). To constitute proper grounds for
granting a newtrial, an error, defect, or other act nust affect
the substantial rights of the parties. Fed. R CGv. P. 61.

Star contends that a jury award of only $10,000 for total
breach of the Agreenent is clearly against the substantial weight
of the evidence. New trials because the verdict was agai nst the

cl ear weight of the evidence "are proper only when the record

® Rule 59(a) allows the grant of a newtrial “on all or
part of the issues ... in an action in which there has been a
trial by jury, for any of the reasons for which new trials have
heretof ore been granted at law in the courts of the United
States." Fed. R Cv. P. 59(a).
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shows that the jury's verdict resulted in a m scarriage of
justice or where the verdict, on the record, cries out to be

overturned or shocks our conscience." WIIlianson v. Consoli dated

Rail Corp., 926 F.2d 1344, 1353 (3d G r. 1991). Moreover, a new

trial based on an inadequate verdict is appropriate "only if the
proceedi ngs have been tainted by appeals to prejudice or if the

verdict, in light of the evidence, is so unreasonable that it

woul d be unconscionable to permit it to stand". New Market

Invest. Corp. v. Fireman's Fund Ins. Co., 774 F. Supp. 909, 917

(E.D. Pa. 1991) (quoting 11 Wight & MIler, Federal Practice &
Procedure 8§ 2807). \Wether or not the trial judge agrees or

di sagrees with the jury's verdict, the verdict nust be upheld if
it is supported by a "mninmumquantity of evidence fromwhich a

jury mght reasonably [decline to] afford relief.” Ford Mtor

Co. v. Summit Mbtor Prods., Inc., 930 F.2d 277, 290 (3d Gr.

1991).

The jury’s $10,000 award was not agai nst the substanti al
wei ght of the evidence. Star had the burden of proving the
anount of its damages at trial. The jurors evaluated the
credibility and weight of the parties’ evidence, and nmade their
findings accordingly. Gven Star’s relative |lack of success in
mar ket i ng Hart man foanboard during the first Agreenment period, a
$10,000 jury award for total breach does not strike the court as

a mscarriage of justice or shocking to the conscience. Another

13



factfinder may have arrived at a different award anount.

However, “[t]he nere fact that neither the plaintiff nor the
Court has been able to mathematically deduce how the jury arrived
a such a figure does not mandate that the jury's verdict shoul d

be overturned or a new trial awarded by this Court.” New Market

| nvest. Corp., 774 F. Supp. at 917.

Star’s alternative notion for a newtrial on damages is
t heref ore deni ed.
I'11. Conclusion
For the foregoing reasons, Star’s notion to alter or anend
the judgnent, or alternatively for a newtrial on the issue of

damages, i s deni ed.
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